STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT

JM POLYMERS, LLC, a Michigan limited
liability company,

Plaintiff,
VS. Case No. 2013-3899-CK
SPARTAN POLYMERS, LLC, a Michigan
limited liability company and MICHAEL
A. KIRTLEY,

Defendants.

OPINION AND ORDER

Plaintiff has filed a motion to clarify the Court®une 16, 2014 Order and to compel

discovery from Defendants. Defendants have fileglsponse.
Facts and Procedural Background

Defendant Spartan Polymers, LLC (“Defendant Spdytas a company owed and
operated by Defendant Michael A. Kirtley (“Defentafirtley”). Defendant Spartan is a
manufacturer’s sales representative in the plastitresin industry. On or around September 30,
2004, Plaintiff entered into a manufacturer’s repreative agreement with Defendant Spartan
whereby Defendant Spartan agreed to act as Pfangikclusive sales representative for 27
specific customer accounts (the “Agreement”). Ddént Spartan, through Defendant Kirtley’'s
actions, has since repeatedly breached the Agréemen

On September 27, 2013 Plaintiff filed its verifiedmplaint and motion for a temporary
restraining order. In its complaint, Plaintiff agseclaims against Defendants for: Count I-

Breach of Contract, Count II- Breach of Fiduciarytiy Count IlI- Tortious Interference with



Contractual and Business Relations, Count V- Miola of Michigan Uniform Trade Secrets
Act (MUTSA), Count V- Attorneys’ Fees as Authorizedder the Michigan Uniform Trade
Secrets Act, and Count VI- Civil Conspiracy.

On June 9, 2014, Plaintiff filed a motion to commbtcovery and to re-designate
documents marked “attorney’s eyes only” as “conftdd.” Specifically, Plaintiff sought: (1)
the production of e-mails and other documents @oimig information regarding Defendants’
relationship/communication with any of the 27 cas¢os before July 11, 2008, and (2) the re-
designation from attorney’s eyes only (“AEQ”) tonfidlential of an 11 page document produced
on May 28, 2014 showing the sale of all productd by Defendants to any of the 27 accounts
before July 11, 2008 (the “Accounting Summary”).

On June 16, 2014, the Court held a hearing in adrorewith the June 9, 2014 motion.
While an order was entered after the hearing caeduthe order was allegedly drafted by
Defense counsel and Plaintiff's counsel was notmian opportunity to review the proposed
order before it was entered (the “Order”). Pldirdontends that the Order contains inaccuracies
and now requests that the Court clarify the Ordewneall as compel additional discovery.

Arguments and Analysis

Defendants’ objection to re-designating the 11 pageount Summary and to producing
the pre-July 11, 2008 communications is that Ffdihas failed to establish that they were
actively selling the product(s) at the time. Tleeties dispute centers on whether Plaintiff had
access to the propylene (“COPP”) at the time ateisdn support of their motion, Plaintiff relies
on the affidavit of Josh Ullrich, Plaintiff's pre@nt. Mr. Ullrich testified that Plaintiff at any
given time has 2-3 supply chains for COPP and@@®P was listed as a current inventory item

before July 2008.



In response, Defendant relies on emails sent byt Mahnson, one of Plaintiff's
employees, in which he states that Plaintiff is kireg on getting a new supplier for COPP and
indicates that Plaintiff had an ongoing difficultyobtaining COPP.

After reviewing the evidence presented by the paytihe Court is convinced that the 11
page Account Summary should be re-designated aSdential rather than AEO, and that
Defendants should produce the pre-July 2008 comeatians. While the evidence presented by
Defendants indicates that Plaintiff had an ongadligiculty in obtaining COPP, Plaintiff's
affidavit shows that Plaintiff was engaged in tleesof COPP prior to July 2008, thereby
rendering Defendants’ sale of COPP competitiveselBeon that fact, the Court is convinced that
Plaintiff has presented sufficient evidence to ifusthe discovery it seeks. Consequently,
Plaintiff’'s motion must be granted.

Conclusion

For the reasons set forth above, Plaintiff's motionclarification of the June 16, 2014
Order and to compel discovery is GRANTED. The Afe Account Summary is hereby re-
classified as “confidential” rather than “attornggyes only.” Further, Defendants shall produce
all emails, communications and/or other documents any of the 27 customers at issue from

September 30, 2004 through July 11, 2008 with 1y ad the date of this Opinion and Order

Pursuant to MCR 2.602(A)(3), this Opinion and Ondeither resolves the last pending claim nor

closes this case.
IT IS SO ORDERED.

John C. Foster
JOHN C. FOSTER, Circuit Judge

Dated: August 25, 2014

JCF/sr



Cc: viae-mail only
Carey A. Dewitt, Attorney at Lavdewitt@butzel.com
Victoria A. Valentine, Attorney at Lawav@valentine-lawyers.com




